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Status 

1)^ Responsive to communication(s) filed on 20 March 2006 . 
2a)D This action is FINAL. 2b)[x] This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 
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4) I3 Claim(s) 1,3-11, 14. 75, 18,20-22,24.25 and 27-35 is/are pending in the application. 
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7) [*3 Claim(s) 35 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) E3 The specification is objected to by the Examiner. 

10)[3 The drawing(s) filed on 14 January 2004 is/are: a)^ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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Art Unit: 2857 

1 . The amendment in the reply filed 3-20-06 to the section on page 1 of the 
specification, now being numbered as paragraph 0000, leaves the text above this 
section (i.e. "(1) TITLE... .(2) CROSS-REFERENCE TO RELATED APPLICATIONS" 
and the text that comes after this section (i.e. "(5) BACKGROUND (5.1) FIELD") without 
being part of a numbered paragraph of the specification. Appropriate correction is 
required. 

2. The amended Abstract in the reply filed 3-20-06 was substantially rewritten 
(original abstract text entirely deleted) however a new abstract in clean text (no 
markings) on a separate sheet (37 C.F.R. 1.72) accompanied by an instruction for the 
cancellation of the previous abstract was not submitted. Appropriate correction is 
required. 

3. Claims 1 , 3-5, 7-10, 20, 22, 24, 25, 27-30 and 33-35 are objected to under 37 
C.F.R. 1 .75(a) for failing to particularly point out and distinctly claim the subject matter 
which the applicant regards as the invention. Claim 1, lines 7-8, cite "said data 
associated with at least one characteristic" which it appears should be "said data 
associated with said at least one characteristic". Claim 7, line 10, cites "the measured 
parameters" which it appears should be "the measured parameters". The preambles of 
claims 8-10 cite "The system..." however the antecedent basis is "monitoring system". 
The preamble of claim 20 cites "Apparatus for ..." however was this intended to be "An 
apparatus for..." ? Claim 22, lines 9, 10 and 13, cite "the critical date" however the 
antecedent basis is "dynamic critical date". Claim 24, line 3, cites "the data processing 
device" however the antecedent basis is "at least one data processing device". Claim 
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24, line 4, cites "the monitoring device" however the antecedent basis is "at least one 
monitoring device". Claim 25, line 8, cites "the critical date" however the antecedent 
basis is "at least one critical date". The examiner asks the applicant to better claim the 
limitations cited above. While the examiner understands the intentions of the applicant 
he feels confusion could be drawn from the limitations cited above. Appropriate 
correction is required. 

Claim Rejections - 35 USC § 101 



4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claim 25 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 25 is non-statutory under 35 U.S.C. 101 
because the method claim lacks a practical application in that the claimed invention 
does not transform an article or physical object to a different state or thing (note: 
transformation of data is not "physical transformation") and there is not a useful, 
concrete and tangible result. The result in claim 25 is "substantially continuously 
displaying said at least one critical date" however a date is not tangible and it is not 
clear in the claim that the usefulness of knowing this date is being realized and that 
such information represents a specific, substantial and credible utility. 



Application/Control Number: 10/757,232 
Art Unit: 2857 



Page 4 



Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 6, 1 1, 15, 18, 21, 22, 24, 25, 31 and 32 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Reber et al. (5,798,694) in view of Lindsay et al. (US 
2004/01 00380 A1). 

As per claim 6, Reber et al. (Abstract, col. 2 lines 14-26, col. 3 lines 46-49, 
col. 4 lines 15-19, 35-45) disclose "a containment for a product having viability factors". 
Reber et al. (see at least abstract) disclose "affixed to said containment, a product 
viability-related conditions monitoring device". Reber et al. (Abstract, figues 5, 6) 
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disclose an analysis device for receiving, for storing, and for analyzing measurement 
data from the monitoring device and for generating data representative of a current 
condition of the product relating to one of the viability factors of the product stored within 
the containment but does not clearly disclose also the predicted date relating to one of 
the viability factors of the product. Reber et al. (figure 5, col. 3 lines 44-67, col. 4 lines 1- 
4) disclose a display to display the data representative of the current condition relating 
to the one viability factor but does not clearly disclose the display of the predicted date 
relating to the one viability factor. However, with respect to the predicted date relating to 
one of the viability factors of the product and the display of the predicted date relating to 
the one viability factor, Lindsay et al. (Abstract, paragraphs 0009, 0010, 0013, 0024) 
teach these excepted features. It would have been obvious to a person of ordinary skill 
in the art at the time the invention was made to apply the techniques of Lindsay et al. to 
the invention of Reber et al. as specified above because as taught by Lindsay et al. 
(Abstract) food products may typically have an expiration date or a date when they are 
no longer fresh. 

As per claim 1 1 , Reber et al. (Abstract, figures 2-4) disclose "associated 
with the product, means for obtaining measurements pertinent to viability". Reber et al. 
(figures 3, 4) disclose associated with the means for obtaining measurements pertinent 
to viability, a means for calculating at least one time-related characteristic for the 
product but does not clearly disclose that the at least one time-related characteristic 
comprises at least one of a maturity date and an expiration date. Reber et al. (figures 2, 
5, 10, col. 3 lines 56-67, col. 4 lines 1-11) disclose associated with the means for 
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calculating a means for displaying but does not clearly disclose the displaying of at least 
one of the maturity date and expiration date. However, Lindsay et al. (Abstract, figure 2, 
paragraphs 0009, 0010, 0013, 0053, 0062) teach the excepted features noted above. It 
would have been obvious to a person of ordinary skill in the art at the time the invention 
was made to apply the techniques of Lindsay et al. to the invention of Reber et al. as 
specified above because as taught by Lindsay et al. (Abstract) food products may 
typically have an expiration date or a date when they are no longer fresh. 

As per claim 15, Reber et al. (col. 4 lines 52-64) disclose the feature of 

this claim. 

As per claim 18, Reber et al. (figures 3, 4, 10) disclose the feature of this 

claim. 

As per claim 21 , Reber et al. (figures 2, 4, 5, 10) disclose the feature of 

this claim. 

As per claim 22, Reber et al. (Abstract, figures 2, 3, 5, col. 4 lines 33-45) 
disclose "at least one monitoring device wherein. ..with maturation and degradation of 
the product is monitored". Reber et al. (see at least figures 5-7) disclose "at least one 
storing device wherein data related to said maturation and degradation is stored". Reber 
et al. (figures 2, 3, 5, 10, col. 3 lines 56-67, col. 4 lines 1-11, col. 11 lines 52, 53, col. 12 
lines 28-30) disclose associated with the at least one monitoring device and at least one 
storing device, at least one data processing device to analyze data related to maturation 
and degradation but does not clearly disclose the adjusting of the critical date according 
to data relating to maturation and degradation in which the critical date comprises at 
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least one of a maturity date and an expiration date. Reber et al. (figure 5, col. 3 lines 44- 
67, col. 4 lines 1-4) disclose associated with the at least one data processing device at 
least one displaying device but does not disclose the displaying of the critical date. 
However, Lindsay et al. (Abstract, paragraphs 0010, 0056,0062, page 7, claims 1, 13 
and 14) teach the excepted features noted above. It would have been obvious to a 
person of ordinary skill in the art at the time the invention was made to apply the 
techniques of Lindsay et al. to the invention of Reber et al. as specified above because 
as taught by Lindsay et al. (Abstract) food products may typically have an expiration 
date or a date when they are no longer fresh. 

As per claim 24, Reber et al. (Abstract, figures 2, 3, 5, 6) disclose the 
feature of this claim. 

As per claim 25, Reber et al. (Abstract, figures 3, 4, 10) disclose "storing a 
time-based history of environmental data and handling data of the item" and 
"substantially continuously compiling the time-based history". Reber et al. (figures 2-4, 
col. 4 lines 52-64) disclose based on the time-based history and at least one rule 
associated with viability of the item, substantially continuously calculating the viability 
but does not clearly disclose the critical date associated with the viability the critical date 
comprising at least one of a maturity date and an expiration date and substantially 
continuously displaying the at least one critical date. However, Lindsay et al. (Abstract, 
paragraphs 0010, 0056,0062, page 7, claims 1,13 and 14) teach the excepted features 
noted above. It would have been obvious to a person of ordinary skill in the art at the 
time the invention was made to apply the techniques of Lindsay et al. to the invention of 
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Reber et aL as specified above because as taught by Lindsay et al. (Abstract) food 
products may typically have an expiration date or a date when they are no longer fresh. 

As per claim 31 , Lindsay et al. (see at least Abstract and figure 2) teach 
the feature of this claim. It would have been obvious to a person of ordinary skill in the 
art at the time the invention was made to apply the techniques of Lindsay et al. to the 
invention of Reber et al. as specified above because it would provide the user the 
flexibility to display the type of data desired. 

As per claim 32, Lindsay et al. (see at least abstract) teach the feature of 
this claim. It would have been obvious to a person of ordinary skill in the art at the time 
the invention was made to apply the techniques of Lindsay et al. to the invention of 
Reber et al. as specified above because as taught by Lindsay et al. (Abstract) food 
products may typically have an expiration date or a date when they are no longer fresh. 
8. Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over Reber et 
al. (5,798,694) in view of Lindsay et al. (US 2004/0100380 A1) as applied to claim 1 1 
above, and further in view of Starling et al. (US 2002/0161545 A1 ). 

As per claim 14, Starling et al. (Abstract, figure 2, paragraphs 0048, 0049) 
teach the feature of this claim. It would have been obvious to a person of ordinary skill 
in the art at the time the invention was made to apply the techniques of Starling et al. to 
the inventions of Reber et al. and Lindsay et al. as specified above because as taught 
by Starling et al. (paragraph 0049) it would enable a particular store's food safety and 
quality management performance to be compared with other stores within the chain or 
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with industry as a whole, to determine how that particular store is performing and 
whether actions to improve performance are required. 

9. Claims 1, 3-5, 7-10, 20, 27-30, 33 and 34 are allowed subject to the appropriate 
correction of the 37 C.F.R. 1.75(a) objections noted in paragraph 3 above. 

Claim 35 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims and subject to the appropriate correction of the 
37 C.F.R. 1.75(a) objections noted in paragraph 3 above. 

10. Applicant's arguments filed 3-20-06 have been fully considered but they are not 
persuasive with respect to the claims rejected above. As a result of further review and 
the current Office policy with respect to 35 U.S.C. 101, a new grounds of rejection under 
35 U.S.C. 101 has been made in paragraphs 4 and 5 above. With respect to the 
arguments concerning claim 6 on page 18 of the reply, claim 6 is of different scope 
compared to claim 1 and arguments were presented for this claim with respect to the 
Reber et al. reference but not with respect to the Lindsay et al. reference. On page 19 of 
the reply, the Applicant states "Independent claims 1 1 , 22, and 25 are also similarly 
allowable over Reber" however there are differences between the scope of each of 
these claims when compared to claim 1 and no separate arguments were provided for 
each of these independent claims with respect to the prior art of record. In addition, no 
arguments were made with respect to the Starling et al. reference which was used in 
the 35 U.S.C. 103 rejection of claim 14. 
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1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hal D. Wachsman whose telephone number is 571-272- 
2225. The examiner can normally be reached on Monday to Friday 7:00 A.M. to 4:30 
P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Marc Hoff can be reached on 571-272-2216. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Hal D Wachsman 
Primary Examiner 
Art Unit 2857 



HW 

May 22, 2006 



